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EE INIB,ICL RESIITIED AS TLTOIIE C$T EI,RSDAY, 25TII FERIDRa.

1999 lf, 10:00AIt{:

CIB(fRlilAN: cood nornijg, everyone.

Arisirg cut of EtE evertE of yesterday, I wish to say Ehe

follo,rrirg:

gachgtrqEd.

Ttris Iti.hunal is preserrtly hearirrg ewidence il pulclic frcrn

!8 . ,Janes cogarEy, a lErson specifically naned ill the terms

of reference of Ehis Ifihmal.

It. Gogarty has, in tshe cor:rse of g"i]J.jJg evidenoe to Ehe

I"ile-rnl-, nade waricus sEatqrEnts tha! naterially affect

tte i-nEerests of Joseph !tu4*ry Stmctural Bqineers LinLited

and its reLated ccfipanies arxf lErsons (h,'hxn I shall refer

to collectively as JIttSE) .

Ats an early stage of this ltil3rrnal ,]}iISE sought, anf r,rere

granted, an order for lfur[ted represerrtaticn before the

T?i.b:nal- in relation to their illterests.

JI4SE and related cc.nparlies and persc'ns or properly

interes!.ed persons to be represented before the Ttih:nal- in
relation Eo the evidenc€ being presently adduced by

I\,lra.Jaftes Gogarty.

The Tlribr-rral tns been, and contirrues to be, conscious of

Its duty to ensure fair procedures in respect for the

const,itut.ional rights of &,trSE in ccnrron wiLh afl oEher

intererst-ed persons before the TYiJcunaI.

10

11

L2

13

t4

15

L6

a7

Vz:,

23

24

25

26

27

28

29

.30
31

32

18

19

20



----:<

2

3

4

Ttr-is does not rEari that the TYilexlal- is required to take

Ehe nside" of any perscn in these trxoceedirys. In facE,

hawfug regad to the irllui.sitorial nature of a Eril:una1,

tshere are no usidesu to an inqrriry. ltre sofe ft:rrcEicrr of a
Erjla.mal is sinply tso fuqui-re jrrto e>dstence, or otterwise,

of Ehe facEs relevant to i-ts tenns of refererrce ard $,tpre

alprcpriaEe to rnake arry recamerdaticrs therecrr. Ite crrly

facts q:on wtrictr a trilrunaf is errtitled to rely are tlDse

which are estsabl-ished i-n evidence at a plrblic sitt.irg.

Ihe Eacts

In the ocurse of lresterday's hearing before che Ttihma], I
rose foucrhrirg an o<change with l\ft. GaEett Oocrrq;, Senior

Oourtsel, so as to afford trim Ehe cpporLrndty to apologise

to Lhe IYibunal .

At the refevanE t.inE I!8. Cooney v,Ja,s ooss-e:<amini-rg

tft. Gogarty on the cErntent of a docurerrt descri-bed as a

draft affidavit or draft statenEnE.. It transpired that

ttris docunent was prepared by I\t. Gogaty's then

solicitors, l"lessrs. Donnelly l{eary Dcnnelly irr A4lrst,

1997. lte docurent. was not signed L41 tt. @arty and he

has stated i-n evidence thaL he rrever srrore or sigrred it.
I\4r. Cooney wished to puE to tslle witness an extract frcrn

th-is docunent a5pa.rently to illustrate an atr{Erent

inconsistenry between tlris doc]l-[rent and the affidavit sraorn

by the witness on 12th October, 1998.

1 rnade a rul ing tLrat tlris document should be put. by

Mr. Cooney Lo the witness in iLs correct context.

C'ounse I for Mr. @arty havlnq stated that lt was quite
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clearly a draft not signed by the witness.

I\8. Cooney maintained his ent.iE.IenEnE to pi.rt tshe docullEnt

to the witsness or the basis, and I quoEe, "... tshis

affidavit is i-n the firsE person singular, Ehis docunent is

in the firsE [Erson sjngular, it's'I', he refers to'I'.u
I\fr. Cocney rrrerrt dr to sEate, ard I quote: ". . . sarcUoay

nay trave acEually q4)ed iE out for him, b:E it's plai-n]y i-n

his raords , p]afuIy irr his vlcrds. "

Fo}lo,rJrg rpon an ilterverrEion by cor:nseI for the TYilr:nal

to clarify that tlE doculEnt v',as not a draft affidavit. blt
rather a draft of a state[rEnt, I!k. Cooney accused cor,.rnsel

Eo ttre TtiLlmal of attenptirg to sabotage that part of his

cross-o<arnilat.iqr. I ruled that no [ErElon u,as seeki-ng to

sabotage Ehe cross-q<amilation k41 Ivb. @oney. In reply

ItIr. @oney stated, I'It seems Iikely, l4r. Chairnan. "

The lYilctrrlal then illvited Mr. Cooney Eo puE Lo the witness

the doclnrerlt concerned in its proper contexE. In reply

f!k. Cooney stated: u Please, fitr. Ctrairnun, tlr. Gallagher

internpts r(E, ltu. Callanan jnterrl.pts rE. " The TfilrJnal

again invited l4r. Cooney to put the doculTent concerned to

Ehe witness in the prcper context. 1,1r. Cooney then, in

strident Eones, addressed the Tfjhtnal as follou,s:

"lft. ChainrEn, wtrat is Eoirg on here? Are you going tso

gir.re us a chance to deferrd or:rsefves i-n this TYibunal ? ''

The clear inference frcrn tlrese renarks is that the TYij:unaf

itself had wrongfully soughtr l-o interfere with the

constitutionally protected right of JI\4SFI to defend Lheir
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interest. before the TYibmal. ttr-is is not the case.

Ttre Ttila:riaf statsed to !h. Cooney Ehat the c.onterts and

manner of his rsnark to Ehe TtilcnJr:at uere both fusulting

5 - ard i-nsolent . In reE)crEe, I!k. Cooney stated: " IE, s lrell
jnstified, !b. Chairman Ly tlrc. . . ., Irtr. Cooney did rnE.

ccrq>Iete his rernark as the T?jlunal forttnrrith adjourned so

as to allo^, tiIIE Eo t\tr. 6c]ey to atrrclogise.

Ttrese are Ehe naEerial facts ill relation to the request

made ky the Tfij3unal Eo I,h. Cooney for an apology for his

renEuks concernjrg Ehis tibunal -

Ocoseqrr@eg

the rsnarks nBde Ly IvE. Cooney in Eheir effect ccmstj-tsute a

serious and direct challenge to the integrity of this

TYjla:nal and, in consequence, i-f left unclnJ.lerrged, may

hjrrder the prcper functioning and effectiveress of Ehe

Ttihlnal.
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A trih:rnl is noE a clcurt of Iaw. ltris does not. nEan,

hcrr,ever, that there is rots a requiranent for decorun ard an
I

alprcpriate reqpect for the procdres applicable in ttie
Tti-hrrnl.

It. is a legEettable fact that in advance of these rsna-rks,

Itb. Oooney yet. again saw fit to annomce to the TYi.l]tlrlal an

i.ntention to ap'pfy to the High Cor,rt to judj cially review

tLris TYilounal. The lfilur:aI has already publicly indicated

that in terronxn threats of High Court intervention would

not be afloqrcd to irpede its r,ucrk.
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OciJrgea of actian.

There are turc possible avenues open to the TYihxral-.

Firstly. it nlay atteq)t to ignore the inporE. of the ccrrdrcE.

ard the rernarks of l4r. Oooney. In nV view, tllis is not

appropriate, having regard to the nec€ssity to preserve the

i-ntegrity of the lbila-rraf and respect. for its procedres.

The only other q)ticn arrailabl-e to the T"ilwral. wtlich irr

the circunstances wculd be effective, is to indicate to
Itu. Cooney that wtile ttre order for represerrtation in
refation to his clients is not beirg v-aried or discharged,

Ehe Tfihrrral il the absence of the apprcpriate aSnlogy frorn

trim, will wiL.hdraw Lris personal right of audience before

the Ttjlarnal. Ttris, of coLrrse, v"Eul-d not affect the right
of audience or the tvo renraini-rrg seLior crcunsel and legal

team aptrEa.rtrg on behalf of vtSE.

Ttris is not a decision Ehe Ttilunal r,roufd wish to nrake rror,

indeed, is it one thaL r,rrcu-ld be nade lightly, brrt

nevertheless, it is a regrettable fact that the TrjJmaf

considers it necessary to consider wtether or not

[4r. Cooney's conE.inued right of audience il dris Tyi]runal-

should be withdrar,vn.

I'ff now rise for ten ndnutes Eo allo\^r 1pu to crcnsider the

rnatter.

MR. CIIONEY: (hairrmn. with respect, it is- unnecessary to

rise and I kncur precisely wtnt f \rant to say because l.ve

considered the rnatter overnight arrd iI particular 1rcur

request for an apology, and having considered the natter
very carefully overrright, I renaj_n convj-nced that I neither:
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said nor did anyth-irig lpsterday r.*rich warrzrrts an apology,

ard j.rl tln6e ciromstances, it urcufd be both lrylncriticaL

and irlsilc.ere on nqa IErt Eo offer che apology which 1or

dererd, ard I do rDt prqDse to nake such an apology.

llc,hrever, I vrant to add thD oEher tldlgs, Irb. Chairrnan.

Ttrere nay be, just rnay be an el-enerrt. of subjecEiwity in my

req)cnse tso ytcur denrard for an apology, ard il order to

neet thaE, Ittr. Chairrnan, I prcpose that this rnatEer be

refeEed Eo the Professicrnal, PracEices @rmittee of the Bar

Councif tso awaiE its adjudication. And if that

adjudicaticn resu.Its in any finding wtrich is critical of

re, Ehen I can a.ssur.e pu that I'11 req:ord adequately and

fully Eo suctr a firdilg. Tha!'s ttre first. thi-rg I hant Eo

say. t\t. Chairrnan.

The second thing I r,ranE Eo say is this, lesterday ycr

referred Eo Ehe lergth of tirE in which I have been at. the

bar, nearly 40 yearc, Irt. Chairnan, ard during Ehat tine I
have Imq,rm )Du as a colfeague ard I've afso Issm )rcRt aE, a

judge, I've appearcd before you, and durirg tlnse years,

Ivlr. Chainan, I have learred to reE)ect ycm very rn:ch

indeed. No{, any inpression of this req)ect uirich 1rcu nay

have gai-ned drrirrg the course of th-is Ttilcr:nal,

lik. Cbainmn, is noE. intentional, hrt basd on a very firm

conviction tllat alnDst frcm the date of its estabtishnent,

this Tril]rnlal has noE given a fair crack of the wtrip to my

clients, l4r. Cbairman. That. is -- Lhat is alf I uant to

say, I\4r. Cbairman.

CIIAIRIv'IAN: We1l, I' l] rise for ten nrinutes to considcr

yolrr proposiLion before going any further.
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TLiLONE:

CIBIRI4N: I have noted lE. Cooney's reslDnse to my nDst

recent request wj-th sclrE regret. I\tr. Oooney has had the

cEportunity sincE 12.45Im yesterday Eo tserder an alDlog[r to

the TYilrunal- Jl reqnnse to t,he rcquests nBde of him. In
the absence of any response yesterday, tte Tfrihxral- was

adjourned and the evidence of I!t. cogarty postponed until
today.

I have listened !,rith caLe to what l,t. Cooney has said ard I
ftilly take irrEo acEcnmt tbe sign-ificance of the rnatters he

has renticned. I r€nt tso rejecE nDst. exq)hatically ttrat

tlris 1)riJrurral is i-n any nay biased. I neverEheless have

cclrE to Ehe concl-usion that in order to mainEain the

integritsy of the Ttilrunal-, I nust order that l.t. Oooney's

entitfenEnt to address the lYi-blnral on behalf of his

clients is hereby withdra'rn.

l.tr. Herbert., do ycu wish to carry on with the

cross - exarnination?

MR. HERBERT: Sir, vtril-e I wish to drphasise my long-held

reqEct. !o )rou personal,ly and say I hold you in the h-ighest

distfuguishrEnt. I regretfully nn:st. decli-ne to gp on and I
support what I\4r. Oooney has said fully and I Lhank you very

nmch.

C}{AIRIVAN: WeII, in that case, l4r. ClEh?
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MR. CUSII: Sir, my position is the salre as liE. Herbert's.

G LfRI4N: I/h. Al-Ien, jn tllose circunstancEs, you nalst

@il to srqss-er<amire the witness.

lvlR. AIiLEN: Yes, Chairnan, my positi.on is qrriEe sirrple. A

sj-tsuaEion has arisen which poses very crcnsiderable

difficul-ties for ne of a professicnal nature, ard I uruld

ask that. I be giver 24 hcurs in wtdch to cqsult. with my

professionaL body in relation to the rnatEer. I $rant to

nnke it absoluEefy clear ttrat I am not in arry way -- I have

obvia:sly no i-rprL ilEo lour ru-Iiry, Grairnran. ttrat is a

natter er-ltirely for yourself. r'm sinply signalliirg to )ncu

that I believe a situaEion has arisen which requires thaE. r

take adrice frcrn my professional- body, that is a vielv wtrich

is stnred kry tlre other rrsnbers of my team. And all I hDuld

do, Sir, is that I ask that I be giver thaE Eire ard I
\^rcnl-d limit tbat to a period of 24 hours. I u,ant to rnake

iE. qrite cfear that. I'm not refusing to cross-e)Gndrne, -and

tshats there is no qrestion whatever of my withdrawing frcrn

these proceedirgs. But I do feel, tavirg consultsed with my

col-Ieagues, the need to address that rtatter.

CIIAIRIvAN: Wel-l, the nlatter does not affect )ncu, nor yor.rr

clients. Ho\^,ever, I suppose ycu're entitled, as arry other

professional rnan, to take cor.rnsel frorn his professional

associat ion. I'U sit again tclncrIo\^r norning at 10 o'clock

and under those circumstances Ehe case goes on.
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MR. ALiLEN:

CHATRIIAN:

I'm obliged to Your Lordship.

I' 11 ad'journ, in tlpse c irctrns Eances until, 10
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o' clock tcmf,rlctr/ nDrning.

IIIE IIIHNBI, IttEN ADJC['F!I@ It) EE rcIJOWDE' DAY, FFJDAS.

2etrI TEKDRY 1999 ef, 10:00I&t.


